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Court of Appeals of the District of Columbia. 


No. 4235. 

Lulu Virginia Poling, Appellant, 

vs. 

Tracy L. Jeffords, Executor, &c., et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 66856. 

Lulu Virginia Poling, Plaintiff, 

vs. 

Tracy L. Jeffords, Executor of the Estate of John S. Case, Deceased, 
and the Lincoln National Bank, a Body Corporate, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Amended Declaration in Replevin. 

Filed July 28, 1922. 

In the Supreme Court of the Distric tof Columbia. 

At Law. No. 66856. 

Lulu Virginia Poling, Plaintiff, 

vs. 

Tracy L. Jeffords, Executor of the Estate of John S. Case, Deceased, 
and the Lincoln National Bank, a Body Corporate, Defendants. 

The plaintiff sues the defendants for unjustly detaining her, said 
plain tiff ^s goods and chattels, to wit, one diamond scarf pin, one dia¬ 
mond ring and a quantity of Liberty Bonds, as follows: 
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1 $500.00 4Vi% Third Liberty Loan Bond of the United States of 
America. With September, 1918 and subsequent coupons attached. 
No. 195,754. 

3 $500.00 Converted 41^ Second Liberty Loan Bonds of the United 
States of America. With November, 1918 and subsequent coupons 
attached. Nos. 92,282, 92,283, 92,284. 

5 $100.00 Converted 41/1% First Liberty Loan Bonds of the United 
States of America. With December, 1918 and subsequent coupons 
attached. Nos. 644,847, 644,846, 644,845, 644,849 and 644,848. 

2 $500.00 41/4 % Converted Fii-st Liberty Loan Bonds of the United 
States of America. With December, 1918 and subsequent coupons 
attached. Nos. 94,126 and 94,125. 

6 $1,000.00 41/4% Third Liberty Loan Bonds of the United States 
of America. With September, 1918, and subsequent coupons at¬ 
tached. Nos, 74,261, 74,264, 74,265, 74,266, 477,582 and 477,581, 

valued at $10,000. And the plaintiff claims that the same be 

2 taken from the defendants and delivered to her; or, if they 
are eloigned that she may have judgment of their said value 

and all mesne profits and damages, which she estimates at $15,000, 
besides costs. JOHN C. FOSTER, 

I. Q. H. ALWARD, 
Attorneys for Plaintiff. 

District of Columbia, ss: 

Lulu Virginia Poling, being first duly sworn, deposes and says: 

1. That according to affiant^s information and belief, she is enti¬ 
tled to recover possession of the chattels proposed to be replevied, 
being the same described in the foregoing declaration. 

2. That the defendants detain the same, wrongfully, well knowing 
that this plaintiff is entitled to the possession of same. 

3. That said chattels were not subject to such seizure or detention 
and were not taken upon any wric of replevin between the parties. 

LULU VIRGINIA POLING, 

Plaintiff. 

Subscribed and sworn to before me the 27th day of July, 1922. 
[seal.] MAUDE A. FREEMAN, 

Notary Public, D. C. 

3 Pleas of Defendant Executor. 

Filed August 24, 1922. 

Now comes defendant Tracy L. Jeffords, executor of the estate of 
John S. Case, deceased, and for plea to the declaration and amended 
declaration filed herein says: 

1. That he is not guilty as therein alleged. 

2. For further plea to the plaintiff^s declaration and amended 
declaration, defendant says that the plaintiff’s cause of action ac-. 
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crued more than three years next before bringing of this suit, ex¬ 
clusive of the period which intervened between the date of the death 
of testator and the date of issuing of letters testamentary. 

JEFFORDS & DUTTON, 
Attorneys for Defendant Executor. 

Joinder in Issue. 

Filed October 16, 1922. 

♦ ♦♦♦♦♦ S|c 

Now comes the plaintiff and joins issue on the pleas of the defend- 
• ants. 

JOHN C. FOSTER, 

I. Q. H. ALWARD, 
Attorneys for Plaintiff. 

4 Replication to 2d Plea. 

Filed February 21, 1923. 

By leave of the Court in that behalf first had and obtained, plain¬ 
tiff wihdraw’s her joinder upon defendant’s second plea and makes 
replication thereto as follows: 

Plaintiff, for replication to defendant’s second plea, says that, by 
reason of anything in the said plea alleged, she ought not to be barred 
from having and maintaining her action against defendant, because 
she says: 

Defendant Tracy L. Jeffords is, arid for, to-wdt, thirty years last 
past has been, a member of the bar of the Supreme Court of the Dis¬ 
trict of Columbia, during, to wit, fifteen years, of which time he has 
been personally well known to and acquainted with plaintiff, who dur¬ 
ing the said last-mentioned period frequently had occasion to consult, 
and employ, and consulted, and employed, him in his professional 
capacity as a lawyer, and was advised and served by him in that 
capacity, and he acquired and had plaintiff’s full trust and confi¬ 
dence, and plaintiff referred to him to obtain his professional services 
as a lawyer as aforesaid sundry of her friends and acquaintances in¬ 
cluding defendant’s testator John S. Case, and upon plaintiff’s refer¬ 
ence and recommendation of defendant the said Case employed de¬ 
fendant to prepare his, the said Case’s last will and testament, of 
which defendant now is executor and in that capacity is sued herein. 
On, to wit, October 29, 1918, in his lifetime, the said Case gave plain¬ 
tiff the certain personal property, to-wit. Liberty bonds and 
o jewelry, in the declaration herein mentioned, described and 
claim^, and at the same time gave her an order to procure • 
the same from the certain safe deposit box of the defendant Lincoln 
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National Bank, wherein the same were on deposit for safe keeping, 
and she thereupon presented the said order to the said Lincoln Na¬ 
tional Bank to procure the said articles, but her request therefor was 
refused, whereupon, still in the lifetime of the said Case, plaintiff, 
still reposing trust and confidence in defendant as her lawyer and 
legal adviser and counsellor, acquainted him with the facts of the 
said gift and the said order, and the action of said Bank as afore¬ 
said, and thereupon, on the advice and at the instance of defendant, 
she went a second time to the said Lincoln National Bank to secure 
access to the said box and to procure the said articles therefrom, this 
time accompanied by defendant, who then and there, as for and in 
her behalf, and in her presence, requested of the said Bank access to 
the said box and the said articles, which request was again by the said 
Bank refused. Thereafter, and after the death of the said Case, de¬ 
fendant assured plaintiff that as executor of the said Case he, de¬ 
fendant, would turn over to her the said articles, to-wit, the bonds 
and jewelry aforesaid, as soon as he conveniently could, and further 
advised plaintiff also to present a claim against the estate of the said 
Case for services rendered by her, plaintiff, to him during his life¬ 
time, and acting and relying upon such the advice of defendant, 
plaintiff so did through another attorney, to whom she was intro¬ 
duced by defendant, and such her claim was tried, on issues 
() which defendant himself framed, or advised and assisted in 
framing, in cause known as No. 63068 at law, on the dockets 
of this Court, the trial of which resulted adversely to plaintiff, and 
thereupon, and not before, defendant informed plaintiff that she 
would not get the articles, to-wit, the bonds and jewelry aforesaid, 
and plaintiff accordingly was obliged to institute, and instituted, this 
cause, to which, among others, defendant has pleaded the second plea 
aforesaid, to-wit, of the statute of limitations. 

And so plaintiff says that, by reason of the premises, it is against 
equity and good conscience for defendant to interpose said plea or to 
rely on the same, and that he is accordingly estopped so to do. 

JOHN C. FOSTER, 

I. Q. H. ALWARD, 
Attorneys for Plaintiff. 


Leave to file granted. 


Fiat. 


Demurrer. 


WILLIAM HITZ, 

Justice. 


Filed February 28, 1923. 
* ^ ^ 


The defendant says that the replication of the plaintiff to the 
second plea of the defendant is bad in substance. 

7 Among the matters of law intended to be argued in support 

of the foregoing demurrer are the following: 
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1. That the facts averred in said replication are not sufficient to 
work an estoppel as claimed in said replication. 

2. That the conduct of Tracy L. Jeffords during the lifetime of the 
testator, John S. Case, charged in said replication, does not operate 
to estop him in his capacity as executor under the will of the said 
John S. Case, as claimed in said replication. 

HAYDEN JOHNSON, 
EDWIN C. DUTTON, 

Attorneys for Defendant. 

Henry E. Davis, I. Q. H. Alward, and John C. Foster, Attorneys for 

Plaintiff: 

Please take notice that the foregoing demurrer will be for hearing 
on the 2nd day of March, 1923. 

HAYDEN JOHNSON, 
EDWIN C. DUTTON, 
Attorneys for Defendant. 

Memorandum. 

March 16, 1923.—Demurrer to replication to 2nd plea sustained 
and leave to plaintiff to file amended replication within ten days. 

8 A mended Replication. 

Filed March 28, 1923. 

^ 9|c , 3|c ^ :(c 3)e ^ 

By leave of the Court in that behalf first had and obtained, plain¬ 
tiff files this her amended replication to the second plea of the de¬ 
fendant Jeffords, Executor, as follows: 

Plaintiff, for replication to said defendant’s second plea, says that, 
by reason of anything in the said plea alleged, she ought not to be 
barred from having and maintaining her action against said defend¬ 
ant, because she says: 

Defendant Tracy L. Jeffords is, and for, to-wit, thirty years last 
past has been a member of the bar of the Supreme Court of the Dis¬ 
trict of Columbia, during, to-wit, fifteen years, of which time he has 
been personally well known to and acquainted with plaintiff, who 
during the said last-mentioned period frequently had occasion to con¬ 
sult, and employ, and consulted, and employed, him in his profes¬ 
sional capacity as a lawyer, and was advised and served by him in 
that capacity, and he acquired and had plaintiff’s full trust and confi¬ 
dence, and plaintiff referred to him to obtain his professional services 
as a lawyer as aforesaid sundry of her friends and acquaintances, in¬ 
cluding said defendant’s testator John S. Case, and upon plaintiff’s 
reference and recommendation of said defendant the said Case em¬ 
ployed said defendant to prepare his, the said Case’s last will and tes¬ 
tament, of which said defendant now is executor and in that 
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capacity is sued herein. On, to-wit, October 29, 1918, in his 

9 lifetime, the said Case gave plaintiff the certain personal prop¬ 
erty, to-wit, Liberty bonds and jewelry, in the declaration 

herein mentioned, described and claimed, and at the same time gave 
her an order to procure the same from the certain safe deposit box of 
co-defendant Lincoln National Bank, wherein the same were on de¬ 
posit for safe keeping, and she thereupon presented the said order to 
the said Lincoln National Bank to procure the said articles, but her 
request therefor was refused, whereupon, still in the lifetime of the 
said Case, plaintiff, still reposing trust and confidence in said defend¬ 
ant Jeffords as her lawyer and legal adviser and counsellor, ac¬ 
quainted him with the facts of the said gift and the said order, and 
the action of said Bank as aforesaid, and thereupon, on the advice and 
at the instance of said defendant, she went a second time to the said 
Lincoln National Bank to secure access to the said box and to procure 
the said articles therefrom, this time accompanied by said defendant 
JeffW'ds, who, then and there, as for and in her behalf, and in her 
presence, requested of the said Bank access to the said box and the 
vsaid articles, which request was again by the said Bank refused. 
Thereafter, and after the death of the said Case, said defendant, 
meaning and intending thereby, to mislead and deceive plaintiff, and 
in fact misleading and deceiving her, and intending to cause, and in 
fact causing, her to believe, which she did, that it would not be neces¬ 
sary for her to bring any suit or action respecting the same, assured 
and promised plaintiff', that, as executor of the said Case, he, said de¬ 
fendant, would turn over to her the said articles, to-wit, the 

10 bonds and jewelry, aforesaid, without suit, as soon as he con¬ 
veniently could, and, further, advised plaintiff also to present 

a claim against the estate of the said Case for services rendered by her, 
plaintiff, to him during his lifetime, and acting and relying upon 
such, the assurances, promises and advice, and each of them, of said 
defendant, and being wholly governed and induced in the premises 
thereby, plaintiff, through other counsel, to whom she was introduced 
by the said defendant, presented against the estate of the said Case 
her claim for services as aforesaid, and further relying upon and 
being induced and deceived by the assurance and promise of said de¬ 
fendant aforesaid, forbore, pending consideration and determination 
of her said claim, to-wit,from November 19,1919,to February 6,1922, 
to bring suit against said defendant, whether alone or in conjunction 
with his codefendant, Lincoln National Bank, for the articles, 
to-wit, the bonds and jewelry, aforesaid; and plaintiff’s said claim was 
tried on particulars of demand which said defendant himself framed, 
or advised and assisted in framing, in cause known as No. 63068 at 
law, on the dockets of this Court, the trial of which resulted on, to- 
wit, Februai'y 6, 1922, aforesaid, adversely to plaintiff; and there¬ 
upon, and not before, said defendant Jeffords, repudiated his assur¬ 
ance and promise, aforesaid, and informed plaintiff that she would 
not get the articles, to-wit, the bonds and jewelry aforesaid, and de¬ 
clined and refused to give her the same, and plaintiff, accordingly, 
was obliged to institute, and instituted, this cause^ ^ which said de- 
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fendant has pleaded his second plea, aforesaid, to-wit, of the statute 
of limitations, and, without the maintenance of which, her 
11 said cause, plaintiff will wholly lose the articles, to-wit, the 
bonds and jewelry, aforesaid, each and all. 

And so plaintiff says that, by reason of the premises, it is against 
equity and good conscience for said defendant to interpose said plea 
or to rely on the same, and that he is, accordingly, estopped so to do. 

JOHN C. FOSTER, 

I. Q. H. ALWARD, 

HENRY E. DAVIS, 
Attorneys for Plaintiff. 


Demurrer. 
raed April 3, 1923. 

The defendant says that the amended replication of the plaintiff to 
the second plea of the defendant is bad in substance. 

Among the matters of law intended to be argued in support of the 
foregoing demurrer are the following: 

1. That the facts averred in said amended replication are not suffi¬ 
cient to work an estoppel as claimed in said amended replication. 

2. That the conduct of Tracy L. Jeffords during the lifetime of the 
testator, John S. Case, charged in said amended replication, does not 
operate to estop him in his capacity as executor under the will of the 
said John S. Case, as claimed in said replication. 

EDWIN C. DUTTON, 
HAYDEN JOHNSON, 
Attorneys for Defendant. 

12 Memorandum. 


April 27, 1923.—Demurrer to amended replication to 2d plea sus* 
tained. 


Joinder on 2d Plea of Defendant Jeffords. 


Filed June 13, 1913. 

« 4c 


The plaintiff joins issue on the second plea of the defendant Jef* 
fords, Executor. 

HENRY E. DAVIS, 

I. Q. H. ALWARD, 

A ttys, for Plaintiff. 


Leave to file granted. 


Fiat. 

WILLIAM HITZ, 

Justice. 
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Plaintiff's Prayers for Instruction of Jury. 

Filed February 14, 1924. 

3 . 

If you find for the plaintiff under the foregoing instructions your 
verdict should be for the full value of the articles aforesaid and the 
loss, if any, sustained by the plaintiff' by reason of their detention, 
provided that your verdict may not exceed the amount claimed in the 
declai’ation, namely $15,000.00. 

Granted. 

Ex. 

F. L. S. 

13 4. 

If you find from the evidence that, as claimed by her, the plain¬ 
tiff was given and thereby became entitled to the articles described in 
the declaration; that the defendant Jeffords came into and had pos¬ 
session of the same; that at the time of his so coming into possession 
thereof the said defendant knew of plaintiff’s claim to the said arti¬ 
cles, and that, notwithstanding such knowledge by him he, without 
the knowledge of the plaintiff, converted any of the said articles into 
other articles of which he had possession at the time of the bringing 
of the plaintiff’s suit herein, you are instructed that such of the said 
articles so described in the declaraton and converted as aforesaid 
should be treated by you as eloigned by the said defendant, and that 
the plaintiff, if found by you entitled to recovery in this action, may 
accordingly recover the value of the said converted articles, although 
you may find them to have been so converted prior to the bringing of 
the plaintiff’s said suit. 

Granted. 

Ex. F. L. S. 

1. If you find from the evidence that John S. Case, testator of the 
defendant Jeffords, executor, delivered to the plaintiff the paper 
writing of date October 29, 1918, given in evidence, and the com¬ 
bination of his safe wherein was kept by him the key wherewith to 
obtain access to the safe deposit box rented by him and wherein at 
the time were the articles mentioned and described in the declara¬ 
tion, with the intent thereby to give plaintiff the said articles 

14 and vest her with the ownership thereof in her own right, 
and the further intent to authorize her to demand and receive 

the same as her own from their place of keeping, to-wit, the safe de¬ 
posit box aforesaid, and thereafter lived until November 17, 1918, 
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without doing anything inconsistent with or contrary to his act and 
acts aforesaid, and that the plaintiff retained in her possession the said 
paper writing and the said combination to the said safe until and 
after the death of the said testator, you are instructed that the act and 
acts aforesaid of him, the said testator, constituted in his lifetime a 
valid and effective gift to the plaintiff of the said articles. 

Granted. 

Ex. F. L. S. 

2. If you find from the evidence that John S. Case, testator of the 
defendant Jeffords, executor, in his lifetime made a valid and effect¬ 
ive gift to the plaintiff of the articles mentioned and described in the 
declaration; that as executor as aforesaid the defendant Jeffords, upon 
and after the death of his said testator, came into possession of the 
said articles, and upon the demand of the plaintiff refused to deliver 
the same to her, but detained and detains them from her, you are 
instructed that the plaintiff is entitled to recover against the said de¬ 
fendant in this action, provided that you further find that the said 
defendant so refused to deliver the said articles and detained the same 
within three years prior to July 27, 1922, the date of institution of 
this suit. 

Granted. 

Ex, F. L. S. 

15 3. If you find from the evidence that the plaintiff was 

given as aforesaid in the lifetime of the testator of the defend¬ 
ant Jeffords, executor, the bonds of the United States mentioned and 
described in the declaration; that the defendant Jeffords as executor 
of his said testator, upon and after his death, came into and had pos¬ 
session of the said bonds; that at the time of his so coming into pos¬ 
session thereof the said defendant, executor, knew of plaintiff’s claim 
to the said bonds by reason of the gift thereof to her as aforesaid; 
that, notwithstanding such knowledge by him, he, without the 
knowledge of the plaintiff, exchanged the said bonds for others, of 
which others he has had and now has possession as executor as afore¬ 
said, in lieu of and in substitution for the said bonds mentioned and 
described in the declaration, and that the said defendant, executor as 
aforesaid, detained and still detains the said other bonds for which as 
aforesaid he exchanged the bonds in the declaration mentioned and 
described, vou are instructed that, if found by you entitled to recover 
in this action, the plaintiff may recover the value of the said bonds 
mentioned and described in the declaration, although you may find 
that the said bonds exchanged therefor were so exchanged and had 
come into the possession of the said defendant prior to the bringing 
by plaintiff of this suit. 

Granted. 

Ex. 


F. L. S. 
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5. If, under the instructions of the Court, you find for the 
10 plaintiff against the defendant Jeffords, executor, your verdict 
should be for the full value of the articles mentioned and de¬ 
scribed in the declaration and the loss, if any, sustained by the plain¬ 
tiff by reason of their detention, provided that your verdict may not 
exceed the amount claimed in the declaration, namely, $15,000. 

Granted. 

Ex. 

F. L. S. 


Memorandum. 


February 14, 1924.—Verdict for defendants. 

Supreme Court of the District of Columbia. 

Friday, March 7th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

♦ * ♦ ♦ * 

The motion for a new trial filed herein coming on for hearing, it is 
ordered that said motion be, and it is hereby overruled and judgment 
on verdict is ordered. 

Wherefore it is considered that plaintiff' take nothing by this 
action, that defendants go hence without day, be for nothing held, 
and recover of plaintiff the costs of their defense, to be taxed by the 
Clerk, and have execution therefor. 

From the foregoing judgment the plaintiff by her Attorneys in 
open Court notes an appeal to the Court of Appeals and the maximum 
of an undertaking for costs is hereby fixed in the sum of One hundred 
dollars ($100.00), with leave to deposit the sum of Fifty dol- 
17 lars ($50.00) with the Clerk, in lieu thereof. 

Motion for Extension of Time. 

Filed March 28,1924. 

Now comes the plaintiff by her counsel of record and moves this 
Honorable Court to grant her an extension of time within which to 
prepare and present her bill of exceptions for the reason that her 
counsel failed to observe that by the new rules of this court the time 
within which bills of exceptions are to be filed had been changed. 

HENRY E. DAVIS and 
I. Q. H. ALWARD, 

Of Counsel for Plaintiff. 
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Messrs. Hayden Johnson and Mr. Edwin C. Dutton, Attorneys for 
Defendant: 

Please note that we shall call the foregoing Motion to the attention 
of Mr. Justice Siddons on Monday, March 31, 1924, at 10 A. M. 

PIENRY E. DAVIS and 
I. Q. H. ALWARD, 

Of Counsel for Plaintiff. 

18 Affidavit in Support of Motion for Extension of Time. 

Filed March 28,1924. 

^ 3|e :|c 3|c :|c :|e 

District of Columbia, ss : 

I. Q. H. Alward, being first duly sworn deposes and says, that he 
has read the motion herein asking for an extension of time within 
which to prepare and file a bill of exceptions and that the facts 
therein stated are true. Affiant says, further that he had charge of 
the preparation of the case on appeal and, although he thought he was 
duly diligent, he failed to note that the rules of this court in respect 
to the filing of bills of exception had been changed. Yesterday he 
was preparing to perfect the appeal by the giving of a suitable bond 
when he learned that the rule had been changed. 

I. Q. H. ALWARD, 

Affiant. 

Subscribed and sworn to before me the 28th day of March, 1924. 

MORGAN H. BEACH, 

Clerk, 

By ALF. G. BUHRMAN, 

Asst. Clk. 

19 Memoranda. 

March 31, 1924.—$50 deposited in lieu of bond on appeal. 

Time to submit Bill of Exceptions extended to 
and including Apl. 10, 1924. 

Assignments of Error. 

Filed April 10, 1924. 

The Court erred as follows: 

1. In sustaining the demurrer to plaintiff’s replication to the sec¬ 
ond plea of the defendant Jeffords, Executor. 

2. In sustaining the demurrer to plaintiff’s amended replication 
to the said plea. 

HENRY E. DAVIS, 

I. Q. H. ALWARD, 
Attorneys for Plaintiff. 
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Service by copy of foregoing acknowledged. 

JEFFORDS & DUTTON. 


April 10, 1924. 


Designation for Transcript of Record on Appeal. 
Filed April 10, 1924. 


Plaintiff designates the following to constitute the record on her 
appeal: 

1. Amended declaration. 

2. Pleas of defendant Jeffords, Executor. 

3. Joinder on said pleas. 

20 4. Withdrawal of joinder as to second plea and plaintiff’s 

replication thereto. 

5. Demurrer to said replication. 

6. Order sustaining demurrer with leave to file amended replica¬ 
tion. 

7. Amended replication to said second plea. 

8. Demurrer to amended replication. 

9. Order sustaining demurrer. 

10. Joinder on second plea of defendant Jeffords, Executor. 

11. Verdict for defendants. 

12. Judgment on and appeal therefrom. 

13. Memorandum of deposit for costs. 

14. Assignments of error. 

15. This designation. 

HENRY E. DAVIS, 

I. Q. H. ALWARD, 

Attorneys for Plaintiff. 

April 10, 1924.—Service by copy acknowledged. 

JEFFORDS & DUTTON. 


Further Designation of Record by Appellee. 

Filed April 15,1924. 

Now comes the appellee, Tracy L. Jeffords, Executor, by his attor¬ 
neys, and directs the Clerk of the Court to include in the transcript of 
record on appeal to the Court of Appeals of the District of Co- 
21 lumbia, in addition to the items enumerated in the designa¬ 
tion of record herein filed by the appellant on the 10th day of 
April, 1924, the following: 

1. All prayers granted for plaintiff. 

2. Motion of plaintiff for extension of time to prepare bill of ex¬ 
ception and affidavit in support of said motion. 


LULU V. POLING VS. T. L. JEFFORDS, ETC., ET AL. 13 

3. Order of Court extending time to file bill of exceptions. 

4. This designation. 

HAYDEN JOHNSON, 
EDWIN C. DUTTON, 
Attorneys for Appellee, Jeffords, Executor. 

Service by copy acknowledged this loth day of April, 1924. 

HENRY E. DAVIS, 
Attorney for Appellant. 

22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 21, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66856 at Law, wherein Lulu Vir¬ 
ginia Poling is Plaintiff and Tracy L. Jeffords, Executor of the estate 
of John S. Case, deceased, et al. are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of August, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk., 

. By W. E. AVILLIAMS, 

Assistant Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4235. Lulu Virginia Poling, appellant, vs. Tracy L. Jeffords, execu¬ 
tor, &c., et al. Court of Appeals, District of Columbia. Filed Oct 
14, 1924. Henry W. Hodges, clerk. 
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No. 4235. 


LULU VIRGINIA POLING, APPELLANT, 

V. 

TRACY L. JEFFORDS, EXECUTOR OF THE 
ESTATE OF JOHN S. CASE, DECEASED, 
AND THE LINCOLN NATIONAL BANK, A 
BODY CORPORATE. 


BRIEF IN BEHALF OF APPELLEE. 


STATEMENT OF FACTS. 

This is an action in replevin and comes here on 
appeal by plaintiff below from a judgment against 
her and in favor of the two defendants, joint tort 
feasors, and this appeal brings here but one of the 
defendants. 

To the amended declaration of appellant, appellee 
pleaded not guilty and the Statute of Limitations. 
The plea of the defendant. The Lincoln National 
Bank, does not appear in this record. 
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On October 6, 1922, plaintiff joined issue on the 
pleas of the defendants. February 21, 1923, plain¬ 
tiff withdrew her joinder upon defendants’ second 
plea, and filed a replication. To this replication, 
defendant Jeffords, Executor, demurred, and the 
demurrer was sustained. Plaintiff pleaded over 
by amending her replication, and to the amended 
replication defendant Jeffords, Executor, demurred 
and the demurrer was sustained. Plaintiff pleaded 
over by joining issue upon the plea of Statute of 
Limitations and trial was had on the merits. 

Upon the issues thus made, the case was tried be¬ 
fore Mr. Justice Siddons and a jury. The trial 
resulted in a verdict for the defendants. Upon 
this verdict the judgment was rendered from which 
the present appeal is taken. 

No bill of exceptions was tendered to the trial 
Court. 

The Assignments of Error are, that the court 
erred: 

1. In sustaining the demurrer to plaintiff’s rep¬ 
lication to the second plea of the defendant, Jeffords, . 
Executor. 

2. In sustaining the demurrer to plaintiff’s 
amended replication to the said plea. 

ARGUMENT. 

The questions involved in this appeal are (1) 
the effect of pleading over after demurrer sustained, 
and (2) should the demurrer to the plaintiff’s 
amended replication have been sustained. 
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As to the first question: 

The plaintiff replied to the defendant Jeffords, 
Executor’s plea of limitations, after the court had 
sustained the demurrer to her amended replication, 
be filing a joinder of issue on that plea instead of 
standing upon her replication, she has therefore 
waived her right to have reviewed the action of the 
Trial Court in sustaining the demurrer. 

The plaintiff filed three replications to the said 
defendant’s plea of limitations. The first two at¬ 
tempted to set up an equitable estoppel and the third 
was a general traverse by way of a joinder of issue. 
The demurrer to the first replication was sustained 
and the plaintiff with leave of the court filed her 
amended replication. When the demurrer to the 
amended replication was sustained, the plaintiff, 
having her election of standing upon her replication 
and suffering judgment to go against her, or filing 
an amended pleading, chose the latter course, and 
filed a general traverse of the said defendant’s plea, 
by way of joining issue upon it. This, it is sub¬ 
mitted, waived any error which may have been com¬ 
mitted by the Trial Court in sustaining the demur¬ 
rer to the amended replication. 

In U. S. V. Boyd, 5th How. 29, the court held 
(quoting from syllabus): 

“Where there was a demurrer to a joinder 
which demurrer was sustained by the court 
below, and the party on leave filed an 
amended rejoinder, this court cannot be asked 
to decide upon the demurrer. The point was 
waived by filing of amended rejoinder.” 
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In its opinion, the court says: 

“If the defendant’s had intended to have a 
review of that judgment on a writ of error, 
they should have refused to amend the plead¬ 
ing, and have permitted the judgment on the 
demurrer to stand.” 

In Nalle v. Oyster, 230 U. S., 165, a case that 
went up from this District, Mr. Justice Pitney says: 

“Sec. 1533 of the District Code provides 
that in all cases where a demurrer to a decla¬ 
ration or other pleading shall be overruled, 
the party demurring shall have the.right to 
plead over, without waiving his demurrer. 
This is obviously designed to modify the for¬ 
mer rule that where, after demurrer over 
ruled, leave was given to plead, and the de¬ 
murring party pleaded to the pleading de¬ 
murred to, he waived the demurrer, and took 
it out of the record, so that it did not appear in 
the judgment roll. Young v. Martin, 8 Wall. 
354, 357, 19 L. Ed. 418, 419; Stanton v. Em- 
brey, 93 IT. S. 548, 553, 23 L. Ed. 983, 984; 
Delaware, L. & W. K. Co. v. Salmon, 39 N. 
J. L. 299, 301, 23 Am. Rep. 214. The section 
has no hearing upon the case where a demur¬ 
rer is sustained. ’ ^ 

Again, in Clearwater v. Meredith, 1 Wall. 25» Mr. 
Justice Davis said: 

“But the plaintiff claims the right to have 
the decision of the court below on the suffi¬ 
ciency of his previous replication reviewed 
here. This he can not do. Each replication 
in this cause is complete in itself; does not 
refer to and is not a part of what precedes 
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it, and is new pleading. When the plaintiff 
replied de novo after a demurrer was sus¬ 
tained to his original replication, he waived 
any right he might have had to question the 
correctness of the decision of the court on the 
demurrer. In like manner he abandoned his 
second replication when he availed himself 
of the leave of court and filed a third and last 
one.” 

In the case at bar, the replication was abandoned 
by joinder of issue. 

As will be hereafter shown, the facts made the 
subject of the amended replication were received in 
evidence on the general issue. 

As to the second question: 

The ground, very obviously, upon which the court 
sustained the demurrer was that the facts set up in 
the replication, if true, merely disclose that the limi¬ 
tation of three years provided by the District of 
Columbia Code had not run and that this defense 
could be, as it at the trial was, presented fully and 
completely by taking issue on the plea of limitations. 

As the action was in replevin the issue involved 
the ownership and right of possession of personal 
property. The defendant had put all this in issue 
by his plea of ‘‘not guilty.” He then pleaded that 
the cause of action had occurred more than three 
years before the bringing of the suit. 

The District of Columbia Code, Section 1265, pro¬ 
vides: 


“No action shall be brought for the recov¬ 
ery of lands, tenements, or hereditaments 
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after fifteen years from the time the right to 
maintain such action shall have accrued;* * * 
or for the recovery of personal property or 
damages for its unlawful detention after three 
years from the time when the right to main¬ 
tain any such action shall have accrued.’’ 

This has been construed to mean, both with re¬ 
spect to real and personal property, that the limi¬ 
tation period begins to run from the time the de¬ 
fendant asserts ownership of the property. It can¬ 
not, of course, mean that if one occupies real prop¬ 
erty for a period in excess of fifteen years or holds 
personal property for a period in excess of three 
years but in subordination to the recognized owner¬ 
ship of another that he can in either case defeat re¬ 
covery through ejectment or replevin by a plea of 
limitations. 

The rule just referred to respecting limitations as 
applied to real property is universally recognized 
and of frequent application. The rule in respect 
of personal property although invoked less fre¬ 
quently is none the less firmly established. 

If the owner of real estate permits one gratu¬ 
itously to occupy it for twenty years during which 
the tenant never questions the title of the owner 
or asserts a title of his own, the owner, although en¬ 
titled to maintain an action for the recovery of the 
property the month after he has put the tenant in 
possession, cannot be defeated in an action to re¬ 
cover it brought twenty years later. 

So, should a gratuitous bailee retain the bailed 
property for a period longer than three years, but in 
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subordination of the title of the bailor, he could not 
defeat an action of replevin by the bailor upon a 
plea of limitations, then brought, although the bailor 
could have maintained an action for their recovery 
the day after the bailment was created. 

It is submitted that the law is well settled that suc¬ 
cessfully to maintain the plea of limitations where 
real estate is involved the defendant must show not 
only possession but adverse possession for fifteen 
years and to maintain a plea of limitations where 
personal property is involved the defendant must 
show adverse possession of the personal property 
for three years. 

The foregoing has been recognized as the law by 
the United States Supreme Court in the case of 
Campbell v. Holt, 115 U. S. 620, in which Mr. Justice 
Miller, speaking for the court says: 

‘‘The English and American statutes of 
limitation have in many cases the same effect, 
and, if there is any confiict of decisions on the 
subject, the weight of authority is in favor 
of the proposition that, where one has had 
the peaceable, undisturbed, open possession of 
real or personal property, with an assertion of 
his ownership, for the period which, under 
the law, would bar an action for its recovery 
by the real owner, the former has acquired 
a good title—a title superior to that of the 
latter, whose neglect to avail himself of his 
legal rights has lost him his title. This doc¬ 
trine has been repeatedly asserted in this 
court. Leffingwell v. Warren, 2 Black, 599 
(67 U. S. bk., 17 L. ed. 261); Croxall v. Sher- 
erd, 5 Wall. 289 (72 U. S. bk. 18, L. ed. 580); 
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Dickerson v. Colgrove, 100 U. S. 583 (Bk. 25, 
L. ed. 620); Bicknell v. Comstock, 113 U. S. 
152 (Bk. 28, L. ed. 963). It is the doctrine 
of the English courts, and has been often as¬ 
serted in the highest courts of the States of 
the Union.’’ 

Now, in the replication under consideration, it 
is averred by the plaintiff that the defendant Jef¬ 
fords, Executor, recognized her ownership in the 
articles sought to be replevied until February 6, 
1922, when he denied it. If this were true, limita¬ 
tions would begin to run February 6, 1922, and, as 
the suit was brought July 28, 1922, the plea of limi¬ 
tations would be falsified. In other words, the effect 
of the replication is to traverse the plea of limita¬ 
tions, and, as a joinder of the issue is but another 
name for a general traverse, the result is accom¬ 
plished by meeting the limitations plea with a join¬ 
der of issue. Any supposed estoppel which the facts 
of the replication therefore, would give rise to, has 
no place in the case, and therefore, the replication 
was very properly held to be bad. 

That this theory of the law gave to the plaintiff the 
full and complete benefit of all the facts set up in 
the replication is shown by the subsequent pro¬ 
ceedings in the case. 

Upon the sustaining by the court of the demur¬ 
rer to the replication the plaintiff joined issue on 
the plea of limitations. A trial was had and, at the 
instance of the plaintiff, the court instructed the 
jury as follows: 
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“If you find from the evidence that John 
S. Case, testator of the defendant Jeffords, 
executor, in his lifetime made a valid and ef¬ 
fective gift to the plaintiff of the articles men¬ 
tioned and described in the declaration; that 
as executor as afresaid the defendant Jef¬ 
fords, upon and after the death of his said 
testator, came into possession of the said ar¬ 
ticles, and upon the demand of the plaintiff 
refused to deliver the same to her, but de¬ 
tained and detains them from her, you are 
instructed that the plaintiff is entitled to re¬ 
cover against the said defendant in this ac¬ 
tion, provided that you further find that the 
said defendant refused to deliver the said 
articles and detained the same within three 
years prior to July 27, 1922, the date of in¬ 
stitution of this suit** (Rec. 9). 

The italicized portions of this instruction give the 
plaintiff the benefit of all the facts embraced in the 
replication which, this court may assume were not 
slighted in her proof. 

The demurrer raised the same question of law 
that joinder of issue raised as a question of fact— 
the question of fact was submitted to the jury which 
found against the appellant and in favor of both 
defendants. 

Appellant contends that the Statute of Limitations 
began to run from the time that the property claimed 
in her declaration came into the possession of the 
executor, and that proof of the facts alleged in her 
replication was necessary to estop the defendant 
executor from pleading the statute; at the same time, 
she expressly alleges in her amended replication that 
the defendant executor did not refuse to deliver to 
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her the property claimed until February 6, 1922 
(rec. 6), and the record shows that her suit in rep¬ 
levin was filed July 26, 1922, a little more than fiye 
months after the time alleged by her as the time of 
the refusal, and both of these contentions by her 
were submitted to the jury at her request (rec. 9), 
and resulted in a verdict for both defendants. 


The appellant having had the full benefit of the 
claims made in her replications, and the jury having 
found against her, it is respectfully submitted that 
the judgment of the trial court should be affirmed. 

^ Respectfully submitted, 


Hayden Johnson, 
Edwin C. Dutton, 
Attorneys for Appellee, 
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No. 4235. 


Lulu Virginia Poling, Appellant, 

vs. 

Tracy L. Jeffords, Executor, bt al. 


BRIEF IN BEHALF OF APPELLANT. 


This is an appeal from the Supreme Court of the 
District of Columbia in a suit for replevin brought by 
appellant (hereinafter called plaintiff) against Tracy 
L.* Jeffords, executor of the estate of John S. Case, de¬ 
ceased, and the Lincoln National Bank, a body cor¬ 
porate. 

The amended declaration on which the case was tried 
(R. 1-2) claims of defendants certain jewelry and 
United States bonds valued at $10,000 and to the decla¬ 
ration defendant executor pleaded the general issue and 
limitations (R. 2-3). To the plea of limitations plain- 
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tiff made a special replication, setting forth matter 
claimed to estop the executor from making the plea (R. 
3-4), and a demurrer to this replication being sus¬ 
tained by the Court (R. 5, f. 7), plaintiff filed an 
amended replication of the same character (R. 5-7) 
and a demurrer to this was also sustained (R. 7, f. 
12 ). 

The verdict and judgment were in favor of both de¬ 
fendants (R. 10, f. 16), and plaintiff appealed as 
against defendant executor (hereinafter called defen¬ 
dant). 

n. 

ASSIGNMENTS OF ERROR. 

The Court below erred as follows: 

1. In sustaining the demurrer to plaintiff’s replica¬ 
tion to the second plea of the defendant Jeffords, ex¬ 
ecutor. 

2. In sustaining the demurrer to plaintiff’s amended 
replication to the said plea. 

m. 

ARGUMENT. 

1. Matter of the claimed estoppel. 

For purposes of showing the matter relied upon 
as estopping defendant from pleading limitations, it 
is necessary to consider only the amended replication 
(R. 5-7) from which the following appears: 

Defendant, for thirty years a member of the Bar of 
the District of Columbia, was for fifteen years of that 
time personally well known to and acquainted with 
plaintiff, and during the last-mentioned period she 
frequently consulted and employed him in his profes¬ 
sional capacity as a lawyer and in that capacity was 
advised and served by him; he had acquired and had 
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plaiulilt's full trust and confidence, and plaintifl; re¬ 
ferred to him to obtain his professional services sun¬ 
dry of her friends and acquaintances, including his 
testator Jolin S. Case, and upon plaintiff ^s reference 
and reconunendation Case employed defendant to pre¬ 
pare his, Case's, last will and testament, of which de¬ 
fendant is executor and is sued herein in that capacity. 

In his lifetime Case gave plaintiff the articles sued 
for and an order to procure the same from the safe de¬ 
posit box of the Lincoln National Bank, wherein they 
were on deposit, but delivery of the same w^as refused 
by the Bank, whereupon plaintiff acquainted defendant 
with the facts, and on his advice and at his instance she 
went a second time to the Bank, this time accompanied 
by defendant, who in her behalf requested of the Bank 
access to the box, which was again refused. There¬ 
after, and after the death of Case, defendant, intend¬ 
ing to mislead plaintiff and to cause her to believe, 
which she did, that it would not be necessarv for her 
to l)riiig suit respecting the same, assured and prom¬ 
ised plaintiff that as Case’s executor he would turn 
over to her the articles without suit as soon as he con¬ 
veniently could, and further advised her also to present 
a claim against Case’s estate for services rendered by 
her to him, and acting and relying upon the assurances, 
promises and advice of defendant, plaintiff through 
other counsel, to whom she was introduced by defen¬ 
dant, presented her claim against the estate, and fur¬ 
ther relying upon and being induced and deceived by 
the assurance and promise of defendant forebore, 
pending consideration and determination of her said 
claim, to wit, from November 19, 1919, to February 6, 
1922, to bring suit for the articles claimed, and plain¬ 
tiff’s claim against the estate was tried on particulars 
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of demand, which defendant himself framed or ad¬ 
vised and assisted in framing, and the trial thereof re¬ 
sulted on February 6, 1922, adversely to plaintitf; and 
thereupon, and not before, defendant repudiated his 
assurance and promise aforesaid and informed plain¬ 
tiff that she would not get the articles sued for and 
declined and refused to give her the same; wherefore, 
by reason of the premises, it is against equity and good 
conscience for defendant to interpose the plea of limi¬ 
tations to plaintiff ^s suit, and he is accordingly es¬ 
topped so to do. 

2. On the law. 

The grounds of the demurrer to plaintiff ^s replica¬ 
tion, two in number, are, first, that the facts averred 
in the replication are not sufficient to work an estoppel 
as claimed, and, second, that the conduct of defendant 
during the lifetime of his testator does not estop him 
in his capacity as executor under the will. 

a. The second of these grounds may be dismissed 
with brief consideration. 

The conduct of defendant during his testator’s life¬ 
time is not set up as part of the estoppel claimed but 
only as inducement. There was and could be no claim 
against defendant during the lifetime of his testator, 
and in fact it may well have been that, although named 
in the will, he might never have become executor, as 
testator may have made another will naming another 
as executor. It was only when defendant actually be¬ 
came executor that he could be in a capacity in which 
his conduct respecting any claim against the estate 
could be the subject of consideration whether in re- 
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spect of estoppel or otherwise. The allegations of the 
replication respecting the conduct of defendant before 
he became executor do not savor of estoppel; they only 
indicate knowledge by defendant of the fact and char¬ 
acter of plaintiff’s claim and his conduct in relation 
thereto as imputing to him knowledge of the situation 
reflecting upon his conduct after becoming executor, 
which conduct alone is claimed to have worked the es¬ 
toppel set up. 

But it has been held that one who afterwards ob¬ 
tains letters of administration on the estate of an intes¬ 
tate is estopped from repudiating an accord and satis¬ 
faction obtained in good faith to release the equity 
of redemption in mortgaged premises of which the de¬ 
cedent died seized. 

Vroom V. Van Home, 10 Paige (N. Y.) 549, 42 Am. 
Dec. 94. 

h. The general rule applicable to the case is thus 
stated: 

It is a well considered general rule that a defendant 
who has not expressly waived the defense of the statute 
of limitations may be estopped by his conduct from 
setting up the statute where his conduct, though not 
fraudulent, has nevertheless directly induced the plain¬ 
tiff to delay bringing suit until after the expiration of 
the statutory period. 

9 Am. & l^ng. Ann. Cas. Note. 755, and cases cited. 

The case to which the note cited is appended is that 
of M. K. & T. Ry. Co. v. Pratt, 73 Kan. 210, in the 
course of the opinion in which the Court, after resum¬ 
ing the facts upon which Pratt refrained from suing 
the Company within the statutory period, puts the 
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principle working the estoppel claimed in a nutshell, as 
follows (p. 218): 

‘‘After Pratt has so waited and the Company 
after full opportunity to test its claim has failed, 
it would be unconscionable for it to assert the very 
delay which it requested for the purpose of avoid¬ 
ing payment to Pratt of the money paid by him, 
for which he has received nothing. The ordinary 
rules of justice and fair dealing rebel at the sug¬ 
gestion. ’ ’ 

» 

And see the case of Chesapeake & Nashville Railway 
V. Speakman, 114 Ky. 628, and the elaborate note there¬ 
to in 63 L. R. A., 193, et seq., in the summary of which 
it is accurately and aptly said (p. 206); 

“The weight of authority, as shown by the cases, 
is that a person may waive his right to the pro¬ 
tection of the statute of limitations, and that he 
who, by his conduct, statement or agreement, in¬ 
duces or causes another to forego his rights or fail 
to act, can not afterwards take another position 
and claim that such other party should not have 
relied on such conduct, statement or agreement, 
but should have enforced his rights promptly. This 
waiver of the statute of limitations is held to 
estop a party causing delay from relying on the 
statute, and the rule is applied to agreements, 
written or oral, representations as to facts, and 
payments that are intended to lead the creditor 
to believe that they will suspend the statute.’’ 

This is in exact accord with the many definitions and 
illustrations of the doctrine of equitable estoppel one 
of the best of the former of which is that of Pomeroy, 
so often quoted, as follows: 
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“Equitable estoppel is the effect of the volun¬ 
tary conduct of a party whereby he is absolutely 
precluded both at law and in equity from assert¬ 
ing rights which might have perhaps otherwise ex¬ 
isted either of property, of contract, or of remedy, 
as against another person who has in good faith 
relied upon such conduct, and has been led there¬ 
by to change his condition for the worse, and who, 
on his part, acquires some corresponding right, 
either of property, of contract or of remedy.’’ 

2 Pom. Eq. Jur. § 804. 

And see generally Words and Phrases, both series, 
title “Estoppel.” 

And in the instant case there is a special reason 
for strict application of the principle invoked in the 
following provision of the local Code: 

“It shall not be considered as the duty of an 
executor or administrator to avail himself of the 
act of limitations to bar what he supposes to be 
a just claim, but the same shall be left to his hon¬ 
esty and discretion.” 

Code D. C., Sec. 341. 

The facts assumed by the replication give peculiar 
force to what may not inappropriately be termed the 
injunction of this provision of the Code to an executor 
or administrator not to plead limitations where so to 
do would not be honest. 

Briefly consider these facts; Defendant executor, 
who had been plaintiff’s personal counsel and legal 
adviser, was by her brought into relation with his tes¬ 
tator, whose will he prepared and the contents where¬ 
of he accordingly knew. During his testator’s life¬ 
time defendant was informed by plaintiff of the gift 
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claimed to have been made her, and he was therefore 
put in position and indeed by duty prompted to com¬ 
municate with testator on the subject and ascertain the 
truth or contrary of plaintitf’s claim, which testator 
would undoubtedly have confirmed or the contrary, 
according to the fact; and in the latter case defendant 
should, and undoubtedlv would, have immediatelv ac- 
quainted plaintiff with the repudiation of her claim and 
have obtained from testator such repudiation in writ¬ 
ing. Nothing of all this appears to have occurred, and 
the presumption is violent, amounting to conviction, 
that plaintiff’s claim was truly made and that defen¬ 
dant so knew during testator’s lifetime. 

In the circumstances, it is the plain duty of the Court 

to supply the honesty contemplated by the Code and 

thereby to vacate th^.plea of limitations. 

•» 

Eespectfully submitt^, 

Henby E. Davis, 

I. Q. H. Alwabd, 

Attorneys for Appellant, 




